
EMPLOYMENT  LAW UPDATE

Non-disclosure agreements and releases 
of FEHA claims have been declared 
contrary to California public policy and 
unenforceable, except in certain 
situations. Effective Jan. 1, 2019, a new 
section to the Government Code, section 
12964.5, will be added. 

1001 to the California Code of Civil 
Procedure, which prohibits a confidentiality 
clause pertaining to sexual harassment. Any 
provision within a settlement agreement 
that prevents the disclosure of factual 
information related to claims of workplace 
sexual harassment or sex discrimination, 
and/or claims for failure to prevent or 
retaliation for reporting the same are void 
as a matter of law beginning 2019. 

Confidentiality relating to the identity of the 
claimant and the settlement amount remains 
permissible. Employers should take special 
care as they enter into transition of
employment agreements (wherein the 
parties agree that the employee will 
continue their employment for a limited 
period of time for main purpose of 
transitioning accounts, in exchange for 
valuable consideration). 
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It prohibits employers, in exchange for a 
raise, bonus, or as a condition of 
employment, from requiring employees to 
sign a release of claims under FEHA, or a 
non-disparagement agreement that inhibit 
the ability of an employee to disclose illegal 
acts in the workplace, including but not 
limited to sexual harassment. To be added 
section 12964.5, however, does not apply if 
the non-disclosure or release is part of a 
negotiated settlement agreement to resolve 
a claim filed in court, before an 
administrative board or ADR forum, or 
through the employer’s internal complaint 
process. In addition, the statute would not 
apply to severance agreements, since it is 
not an exchange for a “raise, bonus, or 
condition of employment or continued 
employment.”

Furthermore, the wake of the #metoo 
movement has also spurred a new section
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DISCLAIMER

This article is intended to provide Donahue 
Fitzgerald clients and contacts with general 
information. The content of this publication 
is for informational purposes only and is not 
legal advice. The law frequently changes
and legal matters are fact specific. Readers 
should obtain legal counsel to provide 
advice on a particular matter and should 
not act upon the information contained in 
the publication without seeking professional 
counsel. Neither the presentation of the 
information in this publication nor the 
receipt of the information creates an 
attorney-client relationship. Donahue 
Fitzgerald assumes no liability for the use or 
interpretation of information contained 
herein. 

Copyright 2018 ©, Donahue Fitzgerald LLC. 
All rights reserved. Donahue Fitzgerald 
grants its clients and contacts permission to 
forward this publication to third parties in 
its entirety and without alteration or 
modification. You may also reproduce this 
material for your own personal use and for 
non-commerical distribution. All copies must 
include the above copyright notice. Please 
do not replicate or post on your website 
without our express written permission. Any 
rights not granted in this disclaimer are 
expressly reserved. Attorney Advertising. 
Prior results do not guarantee a similar 
outcome.
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